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7 September 2020 

Dear Ms Fabiani 

Committee on the Scottish Government Handling of Harassment Complaints 

Thank you for your letter of 2 September. 

In my letter to you of 14 August I set out the reasons why the Scottish Government is not 
waiving legal privilege in respect of documents which it holds about the judicial review. 
Maintaining legal privilege is fundamental to good government in line with the requirements of 
the Ministerial Code, the administration of justice and the rule of law.  This is a position 
endorsed by successive administrations of different political complexions.   

There is no single test of “exceptionality” for determining whether it is appropriate to waive 
legal professional privilege or the Law Officer Convention.  The Scottish Ministerial Code (para 
2.40) makes clear that disclosure will be made only if, in exceptional circumstances, Ministers 
feel that the balance of public interest lies in disclosing the source or the contents of legal 
advice on a particular matter, and, further, that consent to disclosure will only be granted where 
there are compelling reasons.  Each situation is assessed on its own merits and 
circumstances, including (and not limited to) the public interest both generally and in relation 
to the maintenance of confidentiality, any procedures in place to handle the information in 
confidence and without publication, the prospect of future litigation on the matters at hand and 
the impact on the operation of the Scottish Government in the future as a result of disclosure 
of the content of past legal advice.   

As the Scottish Government made clear in its written statement to the Committee submitted 
on 20 July 2020, this position need not impede the Committee’s inquiry.  The Scottish 
Government will be happy to give a full account of its legal position at different points in time 
in relation to areas of interest to the Committee.   

Finally, the statement that the Scottish Government is “withholding all communications about 
the judicial review proceedings” is not correct.  The Scottish Government has provided a 
detailed statement about its participation in the judicial review, along with relevant documents. 
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The Government is preparing a chronology which will provide additional detail about the 
judicial review process.  It is also actively exploring what further steps can be taken to enable 
the Committee to have access so far as possible to court documents.     

JOHN SWINNEY 
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